earlier citations upon essentially the same grounds. _y  These earlier
citations arose from a single inspection. He believed that a further
inspection was unfair until these earlier charges were heard and decided.
Finally, he suggested that he was being harassed, and that the inspection
provisions of the Act are "communistic."

I first observe that there is no legitimate issue of coverage under
the Act. The Act extends to sand and gravel pits and to rock quarries
under the broad definition of a mine in Section 3(h). _/ Attempts to
amend the Act to exclude these activities have been made, but no such
change has been enacted. For a time, certain temporary appropriations
measures forbade the Mine Safety and Health Administration to expend funds
for enforcement of the Act against sand, gravel or quarry operators, but no
such provisions were in effect at the time of the inspection or hearing in
this case. Moreover, whether an appropriations measure not the affecting
substance of the Act is enforceable before this Commission (which has no
express authority to adjudicate disputes arising under appropriation acts)
is highly questionable. Finally, the evidence shows that the Cullen
operation "affects commerce" as that terra is used in the Act.  This is so
irrespective of whether respondent sells his product intrastate or inter-
state. J/

Respondent's constitutional objection to the inspection also lacks
merit. The "warrantless inspection" issue has been settled by the United

States Supreme Court in Donovan v. Dewey, ____ U.S. ______, 101 S. Ct. 2534

(1981). There the Court held that the nonconsensual, warrantless
inspections authorized under the Act do not offend the Fourth Amendment
guarantees against unreasonable searches and seizures.

Since the uncontroverted evidence shows that Mr. Cullen turned away
the inspector because he lacked a search warrant, a violation of section
103(a) of the Act occurred.

\J The existence of these earlier citations was stipulated.  Respondent
asserted that he wanted a hearing on their validity, but that his letters
had apparently been lost by MSHA, and that he was still trying to ascertain
why he had not been granted a hearing. Counsel for petitioner knew nothing
of the fate of the citations except that they were issued, and that civil
penalties were now somewhere in the collection process.

2/ Waukesha Lime and Stone Company, Inc., 3 FMSHRC 1703, n. 3 (1981).
I/ Wickard v. Filburn, 317 U.S. Ill (1942).  He employed   three  workers   at   the  time  of  inspection.
